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Abstract

Recent initiatives in, and reports on, university teaching, learning and assessment have emphasised the need for
disciplines to be aware of their own educational practice. Law is no exception in this regard, and many of the current

initiatives in legal learning set out to achieve this goal in various ways.

In this paper I shall argue that disciplinary awareness is not enough: the activity of teaching the law is unavoidably an
interdisciplinary endeavour, both for us and our students. If we are to consider our students' learning seriously, we
require to engage with the theoretical constructs of other disciplines, some of which have much to tell us about how we
teach law, how we might teach it more effectively; how our students learn and what they understand as the learning
process. This interdisciplinary understanding is an essential component in the dialectic between theory and praxis of
learning, and the law. And if this is true for what might be termed more traditional learning methods, it is even more the
case for computer-based methods of teaching and learning. In CBL, the management of learning on many levels becomes
critical to educational success, and the understanding and application of interdisciplinary theory plays an important role

in the development of materials and in the learning events themselves.

Introduction

More and more within universities there is a call for academics to develop an awareness of the
educational practice within their discipline. All the recent major reports on higher education make
mention of the necessity for disciplines to examine their teaching and learning, and to consider how
it might be carried out more effectively. Dearing, Garrick, and Booth for instance all point to this
reflexive self-awareness as a necessary component in the improvement of student learning. Thus
Booth, in his statement of the professional values underpinning practice, talked of the importance of
‘a commitment to continued reflection and consequent improvements to practice’. Later in the
report, Booth notes that one of the aspects of the HE teacher’s role and expertise which was
acknowledged as requiring ‘greater emphasis’ was

[a]n understanding of the relationship between the research and teaching processes. The
ability to engage in critical enquiry, to interpret, to evaluate, and an understanding of
how to develop these intellectual abilities in students. Allied to this, the need for
constant reflection on and effective evaluation of one's own teaching methods and
practice.
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Such reflection inevitably leads us to consider the wider view beyond our individual disciplines. As
anyone who has asked students to undertake reflective analysis knows, self-reflection inevitably
involves an awareness of context, both social and intellectual, and is a product of the interaction of
both. This is as true of teaching as it is of learning in higher education, discussion of which
immediately involves us in two disciplines: education and the knowledge domain within which
teaching takes place. But this is only the start. Disciplines break down into sub-disciplines, which
frequently overlap with each other and other disciplines. Moreover, by observing the teaching and
learning cultures and activities in other disciplines, there is a wealth of experience which one can
develop in one’s own discipline. John Cowan has highlighted this recently:

It is a singularly British characteristic to tie staff and curriculum
development firmly to discipline areas. ... [ have often found that good
teaching approaches which I have encountered in other discipline areas can
readily be translated into a form suitable for use by me and my students --
with less demand on my ingenuity and time than if I had needed to invent
something from scratch.

Interdisciplinary comparison is therefore valuable to the process of reflection on what our teaching
and our students’ learning activities are, what they achieve and how they can be improved. Indeed, I
would argue that, in sub-areas such as IT and Law, it is impossible not to be interdisciplinary, and
that greater interdisciplinarity is essential to the design and implementation of learning materials in
cyberspace. In order to explore this argument, I shall take two examples. First I shall examine the
application of aspects of the considerable literature of composition and rhetorical theory on legal
writing, and analyse a practical implementation of this in CBL courseware. Secondly, I shall analyse
the use to which Toulmin’s model of argumentation is put in some of the Al literature on the
teaching and learning of argument skills in law.

Splicing rhetoric and legal writing into the curriculum: generic issues

The nature of the traditional culture and design of the legal curriculum gives rise to two structural
and related difficulties for the teaching of writing and argument skills. The first is the well-
documented tendency for law teachers to focus on the teaching and learning of substantive law,
rather than legal skills or the integration of skills and knowledge. The second involves the
embedding of argument and writing skills throughout the curriculum. While writing and argument
skills can be given priority in specific courses, such courses become ‘ghettos’ for skills development
unless these skills are distributed in teaching, learning and assessment activities throughout the
curriculum. Transfer of learning between predominantly skills-based classes and predominantly
knowledge-based classes thus becomes more difficult to achieve, because boundaries between skills
learning and law learning are actually reinforced by the presence of skills-based classes.

In addition to these curricular issues, there are a number of generic issues in the teaching and
learning of writing and argument itself which require to be addressed. These are issues which surface
in the cognitive literature in the form of apparent aporias: self-expression v. paradigmatic forms of
writing and argument; the private domain of the writer v. the disciplined community of readers;
process of writing v. product of argument; generic theory of argumentation v. specific and discipline-
based implementations in educational and professional practice. Any approach to argumentation
requires to deal with these tensions, and for this reason I shall outline their consequences in more
detail below.

Self-expression v paradigmatic forms of argument
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Broadly speaking, this concerns the distinction between writing as expression of opinion and self-
expression, and writing as a disciplinary exercise (the Foucaultian echo is deliberate). If students are
learning a disciplinary skill, what part does self-expression play in this? This question, present in the
composition literature for some time, was the subject of a public dialogue between Peter Elbow and
David Bartholomae (Bartholomae, 1995a, 1995b). For Elbow, the most successful writing strategies
are those which encourage writing as self-expression. For Bartholomae, there can be no option:
academics within any discipline are there to construct

a class in time, one that historicizes the present, including the present evoked in
students’ writing. Inside this linguistic present, students (with instruction -- more
precisely, with lessons in critical reading) can learn to feel and see their position
inside a text they did not invent and can never, at least completely, control. Inside
a practice: linguistic, rhetorical, cultural, historical. (Bartholomae, 1995a, 65)

Elbow, on the contrary, has a much more informal concept of the object of writing. He views the
academic essay as a narrative which expresses personal point of view and is a process of the
discovery of self-confidence and personal voice. It is through the development of this, Elbow asserts,
that students begin the journey from the periphery of a discipline to its centre. In the dialogue
between Elbow and Bartholomae are two fundamentally opposing views of how students may be
inducted into the argument structures of a discipline, one emphasising individuality, self-expression,
the discovery of meaning through the discovery of voice, while the other talks in terms of
disciplinarity, the role of the institution, and the formal markers of what constitutes good disciplinary
texts.

Private domain of writer v disciplined community of readers

Within a university setting the same tension of opposites is present. Individual writers must write and
carry out private cognitive processes; but they must do so within a discourse community, an
interpretive community, as Bartholomae (1985), Fish (1989) and Bizzell (1982) have pointed out.
Their work, and the research of many others, highlights the extent to which legal genres, both
professional and academic, are not merely part of socially constructed reality: they are socially
constructive of the law and lawyers’ professionalism (Goodrich, 1986; Kress and Threadgold, 1988;
Bazerman and Paradis, 1991). Moreover, the tension between private writing and argument and
discourse communities is complicated in legal curricula by the presences of two sets of discourse
genres -- the academic and the professional. Students require to use, and write within, genres of
academic writing and reading, but they also need to interact with the texts and pragmatic
understandings of the professional discourse community which are created by professionals outside
the university, but used within it. The relationship between academic and the professional genres of
argument, though seldom the subject of overt instruction, thus require to be negotiated by students in
their learning of legal genres.

Process v Product

The tension between process and product is another generic issue in the teaching and learning of
argument and writing. Scardamalia and Bereiter (1982, 52), for example, have highlighted the
importance of process-oriented interventions in their differentiation between substantive and
procedural facilitation in writing. Their analysis applies to the domain of legal argument: the
argumentational skills that students learn in the domain of law cannot be developed separately from
the process of reading others’ texts, or producing a text which embodies their own arguments. Yet
while in all undergraduate programmes the product of law is examined (legislation, case reports,
judgements, affidavits and the like), the process by which the linguistic artefacts are produced is
probably less often presented to students as problematic; and when it is made overt, it is so normally
as part of a course in legal system, Jurisprudence or critical theory. Thus legal semioticians such as
Bernard Jackson deploy in the legal domain cognitive research into composition and sociolinguistics
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as well as the semiotics of legal language (Jackson, 1995); but it is probably true to say that his texts
rarely if ever find their way into courses on which students learn the skills of legal writing and
argument.

There are many reasons why legal writing is not problematized, most of which stem from the nature
of the culture of legal education and the forms of inquiry and argument it privileges. In the USA, for
example, Achtenberg (1975) and Gale (1980, 317-18) reported faculty ‘disdain for the subject matter
and administrative dislike of the expense’ of legal writing courses; and others since then have
commented on their low status (Boyer, 1988; Cox and Ray, 1990; Neumann, 1990). But part of the
problem lies with the innovations that these courses sometimes introduce into the curriculum. When
the focus is moved from culturally traditional methods of teaching and learning the product of law to
teaching the process of learning the discipline of law this may be resisted by staff for whom the
research into composition and argument is recondite, and viewed as lying beyond the domain of the
discipline.

This resistance is of course a crux in any curriculum innovation. It is possible to introduce isolated
changes in the way of single modules or courses, and for these to succeed on their own terms.
However, [ would argue that this success will always be limited unless integrated within the wider
curriculum. Just as there are sound arguments for coherence between the academic and professional
stages of writing, so it is important that there is a coherence and consistency of approach to writing
and argument across a curriculum at the academic stage. There can, for example, be few things more
irritating for a student to be told in one module how to write a problem-solving essay based on a
case-study, and to carry out this task diligently in a second module, only to be told by the second
examiner that this is not what constitutes a good problem-solving essay. Other commentators in law
have developed similar critiques. Kissam (1987, 142), for example, has argued that law schools, by
focusing on substantive or ‘black-letter’ law and on the finished product, inculcate formalist views of
genre and serve to reduce the quality of students’ understanding of argumentation and problem-
solving analysis techniques.

Writing theory: generic rules v specific practices

If the claims of process and product require to be balanced within the curriculum, there is a similar
tension between the claims of generic theory in argument and writing, and the specific forms of
argument and writing perceived by a discourse community as essential to its educational and
professional contexts. Whether or not generic theories of argumentation such as Toulmin’s may
provide an adequate description of forms of legal argumentation (and we shall examine this in detail
later in the paper), it is another matter as to whether or not such descriptive tools can support
students in their assessment of the quality of disciplinary argument, as well as their modelling and
recreation of that ‘local knowledge’ within the discipline (Geertz, 1983, 155). The same may well be
true with reference to writing -- for example the concept of ‘generic structure potential’ (Hasan,
1989) or ‘schematic structure’ (Martin 1989) -- but arguably it is more difficult to assess the
pedagogic value of these essentially descriptive categories.

All of these issues bear directly on the student experience of learning particular forms of argument
and writing within a professional discipline. The claim of each item within the contrasting pairs
above is a valid one, but each item requires to be balanced not only within its own dyad, but within
the dialogue of other dyads, other issues and many other competing claims to priority within the
curriculum and within the profession. In this respect, the resolution of each pair involves a
consideration of all: if educational interventions into argument and writing are to be effective, they
require integrative strategies which are underpinned by researched and appropriate educational
theory, and designed for local programmes of study. The literature of curriculum design and
cognitive research supports such an approach. Flower and Hayes (1989), for example, join their
voices to that of many educationalists such as Eraut (1994) and Barnett (1994) when, with reference
to cognitive research into writing, they called for

http://www .bileta.ac.uk/99papers/maharg.html 02/04/2005



Law, Learning, Technology: Reiving Ower the Borders Page 5 of 16

a far more integrated theoretical vision which can explain how context cues
cognition, which in turn mediates and interprets the particular world that context
provides.

Contracts: A case study in interdisciplinary IT

We can see one attempt to resolve the competing demands of the dyads outlined above in a legal
writing program, Contracts, which was based on interdisciplinary research in rhetoric, law and CAL
(Maharg 1996). Based on earlier work carried out with literature students, it seemed possible that
support for the writing and problem-solving process could be offered to students through the medium
of hypertext tutorials (Maharg 1991).

I began to sketch out a series of tutorials based on the models of writing research proposed by
Flower and Hayes, and as amended by Scardamalia, Bereiter, Sharples and others, and designed
specifically for the needs of first year law students studying Obligations at Glasgow University. Two
problems presented themselves from the start. The first was rhetorical, and faced by most writing
instructors, namely the paradox created by adopting the Flower and Hayes model: if writing is not a
prescriptive stage process (think > plan > write), but a matter of, infer alia, juggling constraints, how
may we teach writing skills successfully? If we take a linear path through writing activities such as
note-taking, planning, first drafts, revisions, final drafts, then this would emphasise the stage model
which Flower and Hayes have argued against in their research. But if we are to give guidance in
writing skills, there must be some order, taxis, imposed upon the writing process which, with its
intractable simultaneity of mental processes, is highly resistant to analysis. This paradox can never
really be solved by writing teachers, but hypertext software does significantly reduced the problem.
Students could be given the freedom to explore the program in any order: if they wanted to work on
revision strategies, for instance, they could do so without working through sessions on planning or
first drafts. Similarly, they needn't complete all the activities within a tutorial or session, only those
they felt were relevant to their needs or necessary to their understanding of the strategy.

The second problem was a larger one. To call what appears on a computer screen a 'tutorial’ is really
to use a transferred epithet, for these tutorials could not be representations on screen of real tutorials.
In what sense, therefore, were the divisions of activities and text on screen tutorials? The question
raised another problem, that of defining the identity of real tutorials. "Tutorial' is a notoriously vague
word, and much of the activity which goes on in it depends on the role taken by the tutor. Baumgart
(1976) identified six distinct roles adopted by tutors - data input, cognitive engineer, elaborator,
stage setter, probe and reflexive judge. The latter two roles alone, according to Baumgart, led to
increase in the quality of discussion: 'rather than give answers or solutions to questions or problems',
the probing tutor tended to redirect these to the students, 'often with hints or clues to direct thinking'.
The reflexive judge was characterised by 'frequent talk and frequent reacting' where the tutor's
evaluations were 'both supportive and corrective' (pp.312-3).

Now one of the striking features of almost any discussion with students about writing is how little
time is given over to discussion of the writing process, as opposed to the end product, which can
frequently be the object of considerable criticism. This is the result of socialisation in teaching and
assessment, which directs students’ attention to some processes but not others. If little advice is
given to students on how to write better essays, reports, assignments, while copious comment is
given to the substantive subject of the writing then, vis-d-vis writing, tutors probably tend to adopt
the roles of data input, elaborator or at most, stage setter (eg giving essay specifications, without
exploring with students how the final product may be achieved). As a result, discussions with
students about their writing will tend to be descriptive of process, rather than analytical. One reason
for this could be the lack on the students’ part of tools with which to analyse their writing strategies
and consider alternatives. The tutorials or sessions aimed to give students the tools to reflect upon
their writing themselves, and to create a supportive environment where students could contrast their
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own with an expert legal essay and each others’ drafts.

The program aimed to create an exploratory learning environment, therefore, in which students could
learn about writing processes and practise alternative strategies. The program would thus mimic as
far as possible the writing tutorial, in which a piece of writing is analysed and discussed, and
students put into practice in small-scale activities the metacognitive skills discussed in the tutorial.
But if this were to be the case, it would be impossible for the computer to analyse the students'
writing, as would a tutor. The role of computer as reflexive judge would seem to be automatically
eliminated as a role model. At first glance this would appear to be a severe shortcoming of the
program. Interactivity - Baumgart's 'frequent talk and frequent reacting' - has come to be seen as the
benchmark of innovative software, and is frequently approved as the ideal role a computer can play -
interactive writing assistants, partners, workbenches, environments (there are many such metaphors,
but all stress interactivity) are typical examples.

Yet it may be that the role of computer as reflexive judge is a flawed metaphor. The basis of the
reflexive judge role, as of all tutor roles, is based on entirely open communication, and on premise
that, however limited the communication may be in practice, the opportunity exists for the tutorial's
discussion to be open-ended. Interactive software may appear to be a tutor, but it cannot, for the
moment at least, match the real tutor for flexibility of response, depth of expertise, sensitivity of
response to the physical presence of a student, and perception of the links between a student's
personality and his/her work. In the end, Baumgart's 'frequent talk and frequent reacting' is not
sufficient: there has to be more sophistication of response. After all, quality interaction is concerned
less with quantity, and more with showing students how they might use strategies to become more
perceptive self-critics. In this sense, a virtual tutorial could be acceptable as one of a range of
heuristics which could be created to support student writing. Nowhere is this more important than in
the area of writing skills, which is pre-eminently a practical activity. No one ever learned writing as
a direct result of being taught it; they learned through their interpretive experience of praxis and
because they wrote within a discourse community whose rules they learned through reading,
modelling templates, finding a voice, and through the comment and criticism of others.

But before I considered a computer program there were a number of considerations to balance, most
of them interdisciplinary, and more or less summed up by two questions:

1. why might a computer be a more efficient medium than paper for this learning tool?
2. how would the computer environment affect the learning objectives and structure of my text?

These questions were fairly fundamental, and required more than an acknowledgment of their
existence, and an awareness of possible answers to them before attempting to design an electronic
learning environment.

The first one was the most difficult to answer, in part because it is impossible, in advance of the
system being constructed, to say what students would have wanted from it. The number of variables
affecting the answer are considerable, too - form of text, domain knowledge of the text and the
knowledge structure implicit in it, task analyses storyboarding, models of students' prior learning,
and so on. The research literature can only give guidance and analogies here, not a complete answer.
Nevertheless, this body of research was invaluable, for it discussed models and exemplars of
hypertext representation which could be adapted to the specific remit I had. Nielsen (1986), for
example, asked a group of computer science students to state their preferences, whether online or in
printed format, for reading three types of text: computer manuals, student textbooks and fiction. The
online preference was sub-divided into one with user annotations, in the form of hypertext, and plain
online text without such annotation facilities. The results showed that, given the user annotation
facility, students approved of online manuals, viewed textbooks as having small disadvantages
online, and much preferred their fiction printed. Regarding the two types of online forms - with or
without user annotation facilities - students viewed annotation a considerable advantage for online
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textbooks, a small advantage for online manuals and no advantage for their online fiction.

At first glance these results are not a resounding affirmative in favour of an online writing program.
But again, if one analyses the context of the questionnaire, the results becomes more equivocal. The
nature of the text, the human-computer interface and the model of the user have bearing on the
result. For example, what sort of textbook are we talking about here? As linguistics research has
shown for some time now, texts which appear to have an apparently linear structure often have rich
relational structures and adjacencies. How was the electronic textbook presented on-screen? How
were the hypertext links designed? Was the user engrossed by the progam, and was it pleasurable to
use? What was the user expected to be able to do at the start of the program? at the end? and so on.
As Nielsen has pointed out, 'users are not necessarily good designers'. What the literature did point
to, though was the conclusion, controversial in some articles, but increasingly accepted by a range of
theorists and practitioners, that ‘hypermedia systems should be viewed not principally as teaching
tools, but rather as learning tools’ (Duchastel 1989)

If the first of the two questions listed above was unanswerable until the program was constructed, the
second bore directly on the construction of the program, and required very definite answers. But here
as everywhere in the field of hypermedia, nothing can be taken for granted. Every assumption must
be examined to ensure its fit to the immediate context of learning. In particular, the advice given by
most people who have worked with hypertext, namely that structuring the hypertext before
constructing it is essential, turned out to be a more complex issue than it appeared. At first glance the
advice seemed eminently practical. As George Landow pointed out, ‘hypertext's intrinsic open-
endedness removes both the need to create some final universalizing approach to arranging data or
event the possibility that one can do so at all’ (Landow, 1989, 46) However, to take Landow's
observation a step further, it is easy to create a structure in advance of implementation, but extremely
difficult to foresee how each node of the hypertext will affect every other node. One can really only
appreciate the effect of moving from node to node through the hypertext by actually constructing it
and doing it one's self. Storyboarding and preview overmaps can only give a restricted sense of a
reader's experience of the text and the relationship between one textual node and another, both in the
navigational and rhetorical senses. Perhaps the nearest analogy one can draw is between the design
of a building by an architect, and its actual construction. The first is an indispensable tool for
architects, surveyors, builders, and for the communication of technical data to others; but it can
hardly be said to give the end-user of the building the experience of walking through and living in
the constructed and finished spaces.

The construction of the program therefore required constant and interdisciplinary attention to be
given to the educational aims, the research literature in rhetoric, law and HCI, and in local solutions
based upon a profile of the typical user, the type and structure of information. Thus as far as the
rhetorical research was concerned, generic rules of writing were embedded and adapted to specific
practices of legal argumentation, not merely in the area of Scots law, but in Scots legal
argumentation as it was taught in the context of the Obligations course at Glasgow University.
Writing products were broken down into hypertext units to illustrate process, and to focus students’
attention on their own writing procedures. The program communicated the rules by which writing
products were judged by the examiners, and demonstrated how these rules operated in practice. It
illustrated and encouraged personal voice and paradigm forms of argument.

In this example, interdisciplinary research into HCI, rhetoric, legal analysis, and compositional
studies was called upon in the creation of the program. Indeed, integration of models and approaches
from these domains within the program was essential to its implementation. Such integration, I
would argue, is essential also to other cross-disciplinary initiatives involving law and IT, particularly
in the field of Al
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Toulmin and Argument: Process and Product

Recently, there has been an increasing interest in the extent to which logical models of argument can
be employed in the modelling, teaching and learning of legal argumentation using IT (Lodder &
Verheij 1998; Hage, 1997; Prakken, 1997; Prakken & Sartor, 1996; Gordon, 1995). These
encompass computational dialectics (Kowalski & Toni, 1996; Lodder & Herczog, 1995), dialectical
models of argumentation (Branting, 1994; Farley and Freeman, 1995), legal knowledge based
systems (LKBS — Bench-Capon & Coenen, 1992; Bench-Capon, 1994; Groendijk & Tragter, 1995),
and case-based reasoning (Aleven & Ashley, 1997).

Most of these approaches support Gordon’s claim that ‘models of this kind have enormous practical
and theoretical utility’ (p.20), not only for the Al community but for jurists as well. Gordon went on
to describe in general terms the ‘purpose, object and claims’ of a model, then went on to make an
important statement regarding them:

Talking about the purpose, object and claims of the model is somewhat
misleading, as these are not inherent properties of the model, but are better
understood as a relationship between an agent and the model. Thus, when I speak
of the purpose of a model, I really mean the purpose intended by some user of the
model.

Gordon goes to the heart of the issue here. A model is simply a representation of information in a
specific structure, and claims for the model’s effectiveness gua model can only arise from its use by
particular agents in specific social or disciplinary circumstances. Indeed, unless the model is used or
projected into an actual and useable environment, any description of its operation within the real
world must be constrained by this lack of context. Gordon is thus right to propose for Al the role of
‘modelling, not constructing, intelligence’. In doing so, he points to the interface between model and
the world which is always implied when one talks of models and which cannot be elided by the
model’s designer.

Gordon’s view is given support by Paliwala (1997a) who, in his keynote address to the JURIX
conference, observed that many of the unresolved issues surrounding Al and law can be best
approached by ‘a return to a cybernetic systems theory’ (p.4). In particular, he argued, ‘the
relationship between the producers and the users needs to be reconceptualised through micro-
analysis and anthropological observation’ (p.4). Where Gordon comments upon the relationship
between agent and model, Paliwala highlights the relationship between producers or designers and
the user. Both are, in different ways, raising issues of intentionality and contextuality, while Paliwala
quite deliberately sets these within an interdisciplinary context.

The importance of these two issues to the relationship of law and Al can be seen if we consider in
more detail the use of a model by Al theorists, namely the Toulmin Dialogue Game (TDG), as
developed by Bench-Capon and others. As Bench-Capon points out, this schema derives from the
distinctively European development of interest in argument-based, non-monotonic approaches to
legal reasoning, and from the interest within this tradition in Stephen Toulmin’s argument schema.
The use and in some cases adaptation of Toulmin’s work is at first glance a curious common
denominator in these schema and implementations. Bench-Capon 1995, p.9, however, gives a good
account of its attractiveness for Al research in the rule-based tradition: it is a flexible and global
model of argument procedure which, while rule-based, can accommodate qualification and rebuttal.
As he states,

the point of the TDG is not so much to enforce logically correct behaviour as to
ensure that the final argument which emerges from the dialogue has the structure
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prescribed by Toulmin. The result is a game with more varied moves which we
believe, and hope to show, enables a more faithful modelling of the kinds of
dialogues found in everyday discourse. Moreover, these additional elements are
considered important for representing legal arguments.

Toulmin would thus seem to provide Bench-Capon and others with an instrument which can
organise argument and generate the type of legal defeasibility acceptable to lawyers, logicians and
the Al community -- the three audiences addressed by Bench-Capon and his peers.

However, there are two assumptions made by the above description of the TDG. First there is the
presumption that Toulmin’s structures as amended by Bench-Capon model (in Gordon’s sense) the
reality of legal argumentation. Secondly (and in spite of Bench-Capon’s emphasis on the co-
operative nature of the game) there is curiously little agency, intentionality or context in this
description. Who is the game for, and who will play it? In which social or legal context will it be
used? If social context is essential to law’s performative nature, which context and which audience is
envisaged? These are important criteria which affect a user’s manipulation of the model in legal
practice. Hart (1973), for instance, concluded from his research into use of Toulmin’s model that ‘the
amount of commonality a speaker perceives [with the audience] will affect the claims he makes, the
data he offers, and the warrants he provides’ (83). He also discovered ‘pronounced differences in the
numbers of warrants explicitly supplied by speakers facing committed audiences and those facing
collective distrust or disagreement’(84).

It might be argued in response to this that Hart’s analyses of Toulmin in action actually serve to
reinforce the model’s application to law, for they prove its usefulness as a flexible description of the
varieties of legal argument which, given sophisticated interfaces, could easily match audience and
user expectation. This is undeniable; but so too is the point that there is much more to legal
argumentation than a reduction of it to a set of formal characteristics. Toulmin may have given us a
generic description of argument which can be applied to the product of legal argumentation; but does
it describe the process by which expert lawyers dispute? Moreover, despite its promise of apparent
dialogism, there is arguably little room in the Toulmin model for the rhetoric of law as enacted in
documents or in courts. There are many examples from sociolegal literature we can take to illustrate
the point. Commentators, for example, have argued the importance of the complexities of gender
differences and relational contexts in legal discourse (Giles & Coupland, 1991; Conley and O’Barr
1990; Conley and O’Barr 1998; Jacob 1992; Merry (1990)). If we were to look for a meta-
description of these rhetorical approaches we might find it in James Boyd White’s comprehensive
description of law’s performative nature. First, law is ‘always culture specific. It always starts with
an external, empirically discoverable set of cultural resources into which it is an intervention’.
Second, law itself interprets and manipulates the ‘set of cultural resources’ at its disposal in the
interests of persuasion within an adversarial system of justice: ‘legal rhetoric is always
argumentatively constitutive of the language it employs’ (p.690). Third, White draws our attention to
the relationship between communities of justice and the rest of society. He points out how the
language of the law ‘establishes ... an ethical identity ... for oneself, for one’s audience, and for those
one talks about, and, in addition, one proposes a relation among the characters one defines (p.690).
The ability of such argument to create and define a professional group and its practice is critical to
the nature of legal argument. Indeed it is central to law’s portrayal of itself as a discipline with a
formal existence (Fish 1989) in that it covers its rhetorical tracks so as to establish its presence in the
domains of logic, objectivity, and reason.

If we consider Toulmin’s model in the light of White’s characterisation of law as rhetoric, the two
representations of law would appear to be antithetical. Toulmin’s model is designed to transcend
local practices; ‘cultural resources’ are difficult to categorise in the model; the relations between
identity, ethics and language lie outwith the model altogether. The model was in fact designed to be
descriptive only, and descriptive of the structure of argument, as we shall see below. For this reason
alone, it is highly doubtful whether its structure of claim, data, warrant, backing can encompass the
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rhetorical nature of law in practice.

Whether Toulmin’s model can be used effectively in education is another matter. It is interesting that
Bench-Capon advocates its usefulness in the teaching and learning of legal argument, stating that
‘Toulmin’s schema provides a particularly promising starting point for us, since it is widely used on
courses which teach argument skills” (Bench-Capon 1998b, 2). Once again, we require to take an
interdisciplinary perspective on this statement. The model has indeed been widely used, in both
courses and texts, but its usefulness is the subject of considerable debate.

The claims for the use of the Toulmin model within education have been examined by a number of
commentators. One of the more recent and least partisan has been Fulkerson (1996), who surveys the
use of Toulmin’s model and its educational effectiveness within classrooms (predominantly in
composition and argument classes: he does not deal with Al uses of the model). As Fulkerson points
out, Toulmin’s model was adopted quite early after its initial publication in the UK, in American
schools as a new approach to argument in the context of composition and rhetoric. Toulmin himself
noted the irony of this:

More than thirty years ago, when I sat down to write my book, The Uses of
Argument, the last thing I had in mind was to revive the theory of rhetoric. My
own concern with ‘substantive inferences’ sprang directly from my dissatisfaction
with the current state of the theory of knowledge, and my target was other
philosophers ... Only when I came to understand the reason why the American
speech communication and forensic communities took the book so seriously could
I even (so to say) grasp the significance of my own work! (p.46)

But if the model now has acquired a lineage in the history of philosophy and rhetoric, Fulkerson is
right when he remarks that it is no longer canonical within the rhetorical tradition: [it] is becoming
more, not less, controversial, albeit on different terms than those of philosophy’s debate within

it’ (p.46). Commenting on the results of the research on Toulmin as well as his own experience of
using it to teach argument, he notes four problems in applying Toulmin to major argument
structures:

1. use of the model in the classroom requires ‘extensive analysis, patience and a lot of
practice’ (p.55)

2. application of the model at discourse level is ‘not a routine or algorithmic procedure in which
various analysts would produce the same layout’

3. the model ‘fails to assist in making value judgments’ regarding the quality of argument within
a discipline or pofessional domain. (This criticism is one with which Toulmin may well agree,
since he has elsewhere described the quality of argument as being essentially field-dependent
(Fulkerson, pp.48; 55)).

4. some ‘traditional principles of argument evaluation’ are not accounted for by Toulmin’s model
(p-56)

Fulkerson goes on to summarise research into use of Toulmin within a variety of domains, citing van
Eemeren, Grootendorst and Kruiger (1987), and Hart (1973), amongst others. According to him, it is
by no means clear that the Toulmin model brings significant benefits to the teaching and learning of
argumentation: at present we have a ‘good deal of lore about the Toulmin model’, together with
‘theorising and philosophising. What we need is further careful research (including experiments,
ethnographies, and case studies)’ (p.68). Much the same could be said of a more recent article, Chinn
and Anderson (1998), which attempts to use an amended Toulmin model to stimulate interactive
reasoning in collaborative reasoning discussions. The article presents much theory about Toulmin
and argumentation in the classroom, but offers little research evidence, either qualitative or
quantitative, that such use of the model stimulates more effective formation of argument among
students.
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Fulkerson is talking here about the use of Toulmin in the domain of composition research, but the
same could probably be said for Al adaptations of Toulmin, too. The same four problems that
Fulkerson raises concerning the use of Toulmin in composition classes could be said to be applicable
to Al adaptations. As Fulkerson points out, this research is crucial, for Toulmin’s original model was
not designed as a classroom heuristic: the model is descriptive, not generative, of argument. Indeed
Toulmin himself took a remarkably situationist approach to the learning of argument, commenting
that it is learned through apprenticeship in specific fields (Toulmin, 1989, 378, cited Fulkerson p.63)

In many respects the reception of Toulmin by other disciplines is a cautionary tale for
interdisciplinary studies. It is interesting that of the problems identified with Toulmin’s model above,
only number four is a criticism of Toulin per se. The others deal with the use to which the model was
put by others in their own field. What it reveals is the extent to which the catenation of ideas by
which knowledge proceeds in any specific discipline require to be carefully examined before one of
the concepts is prised out and used for other purposes. It is by no means certain that the seductive
simplicity of Toulmin’s model in its descriptive context transfers easily, if it does at all, to other
more applied and generative contexts.

At this point, the reader might be forgiven for thinking that in issuing such a caution, I am arguing
against interdisciplinary practice. On the contrary: it is only by a more thoroughgoing interest in
disciplinary practices and arguments that we can use interdisciplinary endeavour to enrich our own
domain. This has been recognised for some time in other disciplines, and often surfaces at times
when disciplines question the nature of their own identity. In education, for example, there was one
such thread of debate in the late sixties in the US. Joseph Schwab argued against the wholesale
importation of theories into the practice of education and the use of concepts derived from them as
principles of learning. Yet he also acknowledged the synthetic nature of education as a discipline,
and consequently took the view that no single theory would ever supply an adequate basis for
educational practice. Instead, he advocated what he termed ‘polyfocal conspectus’ -- an
interdisciplinary merging of theory from multiple sources with the grounding experience of teachers
and learners. Paliwala (1997b) has argued for something similar in the relationship between Al and
law: ‘Al work is better conceived in terms of a cybernetic partnership between computers and human
programmers, domain experts and users’ (p.104). Nor is this notion foreign to law. Jurisprudence,
perhaps the most synthetic of law’s domains, has undergone its postmodern crises; and legal
education, what we might call an emerging sub-domain with all the growing pains that that entails, is
a highly porous region, drawing upon psychology, education, and many other areas of knowledge.

It is in this respect that the title of this paper is signficant. Normally, the use of one disciplinary
concept in another discipline is accompanied by metaphors of borrowing, taking, displacement; of
borders, boundaries and maps (Squires (1992); Becher (1989, 1994, 1996). Interdisciplinary
researchers ‘cross’ such borders, have a ‘home’ discipline, ‘borrow’ concepts in other domains, and
the like. The Scots word ‘reiving’, in many of its meanings, expresses this well: the sense of raiding
across borders, carrying off, the violent intrusion into other communities. But there is another sense
of the word which makes it profoundly descriptive of the nexus of law, legal education, IT, Al,
compositional studies, rhetoric and the other disciplines cited in this paper. In the late sixteenth
century, the word came to have the meaning of ‘to rescue ... by carrying off” (my emphasis). Law’s
use of IT in legal practice and education requires us to rescue concepts which have become
possessed by other disciplines, other tribes within the recent history of university specialisation, but
which were really always part of law’s project. It needs to re-acquire the sense of the rhetorical, and
of social context; and an awareness of the necessity of interpreting relevant lines of research in
disciplines adjacent to its own concerns. On p.5 above I argued that educational interventions into
argument and writing require integrative strategies underpinned by researched and appropriate
educational theory (perhaps I should have written ‘appropriated’ theory). I would argue that the same
applies to Al models of argumentation, which would surely become more robust if both lawyers and
Al practitioners in this field considered not only the social context of their models, but also the
rhetorical and educational research underlying their models.
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