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Introduction

Electronic commerce has completed the transition from utopian vision to veritable economic reality.
The United Kingdom’s Department of Trade and Industry recently estimated that the current value of
electronic commerce worldwide is US$12 billion per annum, and that this figure would rise to $350-
500 billion by 2002.1 Early in the next century, the Internet may become the primary means of
distributing software and providing a wide range of information services, as well as an important
marketplace for buying and selling consumer goods. Unsurprisingly, the rapid growth of e-
commerce has encouraged a corresponding rise in proposals for its regulation.

Among those who are not familiar with this rapidly expanding economic medium, there is a
commonly-held perception that the Internet is unregulated. The truth is, of course, dramatically
different: at least in the abstract, the Internet is one of the most regulated areas of society. A
patchwork of national laws and contractual restrictions potentially affect e-commerce, with most
countries applying their own legal rules to transactions completed over the Internet, and private
regulators2 imposing conditions on Internet transactions taking place within the borders of the states
in which they are located. Moreover, reformers throughout the world are constantly promulgating
new proposals for laws and conventions intended to facilitate Internet-based trade.3 To cite but one
example, regulations for digital signatures have been proposed or enacted in the United States, the
European Union and most European states, and by the United Nations Commission on International
Trade Law (UNCITRAL) and many private institutions, even though only a small proportion of
electronic commerce currently relies on digital signatures.

For the most part, e-commerce regulations have been offered in a piecemeal fashion, with national
governments attempting to fit cyberspace within the four corners of their (familiar) domestic
jurisprudence. Even supranational and international bodies have been guilty of simply extending
previous rules to the realm of cyberspace. They have taken a ‘functional equivalent’ approach to
rule-making, analysing the role currently played by a particular legal rule in the non-digital
commercial world, identifying how the same function could be achieved in electronic transactions,
and extending the existing rule by analogy to cyberspace. Difficulties with this ‘functional
equivalent’ approach have arisen, in part because the jurisdictional and choice-of-law problems
created by Internet communications are particularly perplexing.4 Established rules of international
private law (IPL) have been found inadequate to answer many important questions concerning who
has the authority to enforce substantive rules governing e-commerce, or even to determine what
those rules are. This problem has probably contributed to the broadly pro-business, laissez faire
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approach taken by western governments to the enforcement of e-commerce law. The supranational
nature of the Internet yields a strange dichotomy of a medium which is at the same time highly
regulated yet subject to minimal policing.

But these jurisdictional and enforcement problems may not be the only ones plaguing efforts to
regulate e-commerce. Arguably, many of these regulatory efforts are premature. There has not been
a raft of lawsuits arising out of Internet commerce, nor is there much evidence of irresistible
consumer demand for devices such as digital signatures which seem to preoccupy legislators and
reformers. Moreover, policy proposals are being debated before the nature or full potential of the
information technologies that may provide the foundation for electronic commerce in the future is
known. While certainly it is appropriate for policy-makers to anticipate and encourage economic and
technological development by establishing legal ‘rules of the road,” the danger is that a rush to
legislate will impose legal analogies and formalistic structures that constrain rather than promote the
development of the Internet and other computer-based communication systems as media for
commercial transactions.

Perhaps more fundamentally, the functional equivalency approach underlying most regulatory
proposals itself may be misguided. This paper examines whether a more coherent approach to the
regulation of electronic commerce would be to start with an identification and application of first
principles rather than the transference of rules applied in analogous contexts. The functional
equivalency approach taken by most commercial lawyers in debates over e-commerce regulation can
be contrasted with the approach taken by some property lawyers in attempting to modernise land
transfer systems. Such proposals have been introduced in Canada and Australasia, and are currently
undergoing evaluation by the Keeper of the Registers of Scotland and the Law Commission and
H.M. Registry in England. They must squarely confront the problem of how to accommodate the
traditional formal requirements for property transactions when those transactions are effected in
cyberspace. If that most formal of transactions, the transfer of real property,5 can be modernised to
meet the challenge of a new digital age, can not all modes of commerce be similarly modernised for
the digital era? As will be seen, some of these proposals begin their analysis from first principles, in
contrast to the functional equivalency approach typically taken by commercial lawyers. This paper
evaluates whether the principled approach to answering the questions raised by the electronic
transfer of land can, more generally, provide a workable framework for approaching e-commerce
regulation generally.

In the next section, we will provide a brief overview of the law governing the sale of property in
Scotland, the jurisdiction we will use to illustrate the problems raised by electronic commerce. We
will then briefly describe how those rules, as they currently stand, might affect property sales made
via the Internet. The paper will then assess various proposals for regulating e-commerce, contrasting
the approach taken by the commercial lawyers drafting documents like the European Commission’s
draft Electronic Commerce Directive6 with the approach proposed by the Keeper of the Registers in
connection with real property transfers in Scotland.”

The Sale of Property in Scots Law

To better understand the regulatory issues raised by electronic commerce involving Scottish
residents, it is useful to review current rules of Scots law governing property transactions. Scottish
property law is essentially civilian in nature.8 The principal distinction it draws is between
immoveable property, or heritage (lands and permanent structures attached to it) and moveable
property (everything else). The latter category is the domain of commercial lawyers, and will be
dealt with first.
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Moveables

Moveable property is classified as either corporeal (the equivalent to personal chattels in England) or
incorporeal (intangible property like rights of action, rights under insurance policies, and intellectual
property). Disputes over transactions involving moveable property between Scottish residents are
resolved by reference to Scots law, even if the Internet was used to facilitate that transaction.9
Difficulties arise when the contracting parties reside in different states.

Originally, Scots law drew a sharp distinction between the contract of sale and the conveyance of the
property (the delivery of the property from seller to buyer).10 This distinction was weakened when
the Sale of Goods Act 1893 (now the Sale of Goods Act 1979) largely brought Scots law in line with
the rules governing the sale of chattels in England. The Act focused primarily on the contractual
aspects of the transfer of property rights in goods. While transfer of ownership remained a central
concern, 11 the provisions of the Act dealing with transfer attempted to identify the intentions of the
parties under contract rules rather than whether delivery (in its former, technical sense) had occurred.
The distinction between contract and conveyance retains vitality in the substantive law of many
civilian jurisdictions, creating the potential for greater uncertainty in cross-border transactions.

In an action brought in Scotland, the law governing a sales contract between residents of different
legal jurisdictions is determined by reference to the Contract (Applicable Law) Act 1990, which
incorporated into UK law the EEC Convention on the Law Applicable to Contractual Obligations
1980 (the Rome Convention). The applicable law as determined by the Rome Convention governs
the interpretation, performance, and termination of the contract, as well as matters relating to its
formation.12 Generally, the parties are free to choose the law applicable to the contract, which
choice can be express or implied from the circumstances.13 If no determinable choice of law was
made, then the general rule established by Article 4 of the Convention is that the contract will be
governed by the law of the country which has the closest connection with the contract. Under Article
4(2), it is presumed that ‘the contract is most closely connected with the country where the party who
is to effect the performance which is characteristic of the contract has, at the time of conclusion of
the contract, his habitual residence,” or in the case of traders, the country in which the trader’s
principal place of business is located.14 Generally, the ‘characteristic performance’ in a contract is
the performance of the act for which payment is made, and in a contract for the sale of goods that act
is the delivery of the goods.15 But it is not the place where the goods are to be delivered that
provides the applicable law; instead, courts look to the law of the country in which the party who has
to make the characteristic performance is ‘habitually resident’ or maintains their principal place of
business. However, in cases in which consumers—parties who are not buying in the course of
business—have responded to an invitation to buy which was communicated by advertisement or
otherwise in the country where the buyer habitually resides, the applicable law will be that of the
jurisdiction where the consumer is habitually resident.16

The rules of a different jurisdiction may apply to disputes over the conveyance of corporeal
moveables. Inter vivos transfers of moveable property are governed by the lex situs at the time of the
transfer.17 Problems arise when a retention of title clause has been inserted into the contract,
whereby the seller retains title to the goods until some act is performed by the buyer (such as making
full payment for the goods, or perhaps full payment of all outstanding debts whenever incurred).18
In such a clause, as is now commonly the case, is inserted into a contract between parties residing in
different states, it is not clear which lex situs governs the validity of the clause. Is it the situs at the
time the retention of title clause was imposed, or is it the situs at the time proceedings are
commenced? If the former, does the position change if the property is delivered to a country which
does not recognise the validity of retention of title clauses? If the situs differs from the jurisdiction
whose laws govern the contract, is the validity of the clause to be determined by reference to the
applicable law of the contract, or the lex situs? What if the law of the situs (or the forum court)
classifies a retention of title clause as a security interest because, given the clause is contractual but
has proprietary effect, the functional effect of the clause is to give the seller a security over the
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subject matter of the contract? The answers to these questions are largely unresolved, creating
difficult problems when retention of title clauses are included in cross-border contracts. Different
IPL rules apply depending on whether the effect of the clause is characterised as having proprietary
effect or as a security right. Moreover, the rules applicable to security rights differ depending on
whether a jurisdiction applies common law or civilian law.19

Applying IPL rules to contracts involving moveables can be difficult. If the seller of goods maintains
his place of business in Scotland and the buyer resides in another country (say, Utopia), Scots law
would govern the contract (absent a contrary choice-of-law clause) because the party who must make
the ‘characteristic performance’ is resident in Scotland, unless the buyer was invited to enter the
bargain in a communication emanating from within Utopia, in which case Utopian law would apply.
If the goods are situated in Scotland at the time of contracting, the proprietary aspects of the
transaction would be governed by Scots law if the lex situs applies. If, on the other hand, the seller
maintains his place of business in Utopia and the buyer is resident in Scotland, the contract would be
governed by Utopian law unless the buyer was induced to enter into the agreement by
communications made within Scotland (assuming here that Utopia’s IPL rules are similar to those of
Scotland). If, however, a transaction involves a retention of title clause, the potential permutations
become extremely complex, with choice-of-law determinations potentially being made in several
different ways depending on how the transaction is categorised (as one involving bankruptcy law, a
security, the transfer of ownership, or some combination of all three) and depending on which of
several alternative case interpretations is followed. For the most part, the fact that a transaction is
accomplished through use of the Internet does not fundamentally alter the nature of these IPL
problems20; it’s just that the Internet will dramatically increase their frequency.

Heritable property

The difficulties created by the very mobility of goods do not arise as often with heritable property, if
only by virtue of land’s very immobility. The more pressing problems in this area of law, particularly
in the context of electronic commerce, centre on the more stringently formal nature of land
transactions. In Scots law, ownership is the primary real right. It can be burdened by subordinate real
rights such as servitudes (similar to easements in English law), standard securities, or leases. The
strict distinction between the contract and the conveyance persists in Scots heritable property law;
the contract regulates the relationship between buyer and seller, while the conveyance relates solely
to the property aspects of the parties’ transaction. The contract must be a formal writing,21
subscribed by the seller or the buyer or, as occurs invariably in practice, their agents. The contract is
generally referred to as ‘missives.” These will generally be adjusted between the parties’ solicitors,
and will address various matters including the passing of risk, whether the property is serviced by
public utilities, the date of entry and settlement of the transaction, and the consequences of failure to
make payment on the date of settlement. A detailed document, the contract will regulate even
matters such as what is to happen if the central heating system is not in good working order.

Implied into the contract (if not made express by the parties) will be a provision that the seller will
transfer to the buyer a ‘good and marketable title.” This means that the seller guarantees that he owns
the property and that the buyer’s ownership will not be open to reduction; that there will be no
undischarged heritable (or immoveable) securities affecting the seller’s land; that there are no
unusual conditions of title; and that the buyer will obtain vacant possession of the property on the
date of entry.22 To verify that these obligations have been met, the buyer’s solicitor will examine
records maintained in either the Land Register or the Register of Sasines. If the property being sold
is situated in a county (or ‘operational area’) where the effect of transactions are registered in the
Land Register, doing a title search is fairly straightforward, provided the property in question was
registered at some point after the Land Register (created by the Land Registration (Scotland) Act
1979) became operational in the area. Such properties are described by reference to OS map; data as
to ownership, securities, and title conditions are stored on computer; and land certificates confirming
the seller’s ownership of the land, the land’s precise location, and identifying the securities and title
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conditions affecting the property are kept on record. Titles are guaranteed by a state indemnity fund.
For transactions involving property not registered in the Land Register (either because it is located
outside the ‘operational areas’ or because it has not been sold since before the Land Register was
established), the process is more difficult. The buyer’s solicitor would need to check through an old
bundle of title deeds, copies of which are maintained at the Register of Sasines, a register where
deeds have been recorded since 1617. The solicitor must check the ownership position for the last
ten years (the prescription period in Scotland) to be satisfied as to ownership, as well as a privately
prepared search to identify whether there are any undischarged securities. He or she will also need to
check the old title deeds to identify the conditions which affect the property.

If missives are completed to the satisfaction of both parties, the transaction moves to the conveyance
stage, which itself be divided into three steps: preparation and execution of the deed; delivery of the
deed; and registration of the deed. There is no prescribed statutory style for the conveyance
(commonly called a ‘disposition’), and the draft will be adjusted by the parties’ solicitors. The
disposition will narrate that the seller is the granter of the deed; whether or not the seller is the
current owner, and if not how he or she is linked to the last recorded or registered owner; identify the
grantee; describe the property; list any real burdens; include a statement as to the date of entry; and
grant warrandice (the disposition’s equivalent to the guarantee of good and marketable title
contained in the missives). The most important provision is the dispositive clause appearing near the
beginning of the deed stating that the seller ‘hereby dispones to’ the buyer the property described.
Before the deed can be registered in either the Sasine or Land Register, it must be formally signed
and must be self-proving. This means that the signature of natural persons must be witnessed, and
that detailed rules prescribed for juristic persons must be followed.23

The disposition will be delivered to the buyer or, more likely, the buyer’s solicitor on the date of
settlement. Generally this will be the day on which the buyer can obtain vacant possession of the
property and move in. In exchange, the buyer will deliver the purchase price, usually either by
electronic transfer, typically from the buyer’s solicitor’s client account, or by cheque from the
buyer’s solicitors in favour of the seller’s solicitors. When the disposition is received, the buyer’s
solicitor will ensure that the requisite stamp duty is paid and present the disposition for recording or
registration in the appropriate property register. Before a disposition will be accepted, registry
officials ensure that it meets the requirements for formal validity and that all necessary operative
clauses are contained in the deed. If the deed is not valid the deed will be returned to the party that
presented it. Ownership of the land does not transfer until the disposition is recorded or registered in
the Sasine or Land Register.24 Thus, there is usually a gap between the time the buyer’s solicitor
receives the disposition and the formal transfer of ownership. During this time the seller may
(fraudulently) sell the land to a third party, and the third party, if acting in good faith, would obtain
ownership if he registered his title before the buyer. Alternatively, the seller could grant a security
after delivery of the disposition but before registration which could burden the property. As there is
no convenient way to prevent these gaps under the current system,25 it is common practice for the
seller’s solicitor to deliver a ‘letter of obligation’ to the buyer’s solicitor upon settling a
transaction.26 This is an undertaking by the seller’s solicitor that if the disposition in favour of the
buyer is registered within a specified time period then a clear title is guaranteed.

International private law issues could arise when parties residing outside Scotland agree to transfer
land situated in Scotland. Under Scots law, land and permanent structures attached to it are classified

as immoveable property,27 as are standard securities over the land.28 At common law, the proper
law for a contract for the sale of land was generally that of the lex situs,29 a position that largely
survives under the Rome Convention.30 However, the parties are free to agree that the law of
another jurisdiction will control interpretation of the contract.31 This autonomy does not exist in
connection with the conveyance, however. The law governing all aspects of the conveyance,
including the capacity to transfer, the formalities of the conveyance, and the essential validity of the
conveyance, is that of the lex sifus.32 The priority of the law of the situs is explained by Cheshire
and North:
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‘[O]nly the law of the situs can control the way in which land, which constitutes part of
the situs itself, is transferred. So uniformity with the law of the situs is necessary in
terms of effectiveness and justifies a court applying that ... law.’33

Accordingly, the international element in land transfers is less significant than it is in transactions
involving moveables. This fact is significant in evaluating the various reform proposals designed to
facilitate electronic commerce.

Regulating Electronic Commerce

The Proposed European E-Commerce Directive

At the heart of policy in the European Union is the drive for harmonisation of national laws to allow
the creation and development of a single European market in goods and services as required by the
Treaty of Rome.34 Recently, the European Commission has focused on the potential of electronic
commerce. Since the publication in 1997 of the Commission’s Communication on Electronic
Commerce,35 many European initiatives in e-commerce, including the Data Protection Directive,36
the draft Electronic Signatures Directive37 and the draft Electronic Commerce Directive,38 have
been promulgated.

The draft Electronic Commerce Directive is the one which meets, head on, the issue of regulating e-
commerce within the European Union. As discussed in the introduction, there are two options open
to legislators when deciding how to regulate a completely new technology such as the Internet: they
may, by analogy, apply rules governing well-known forms of exchange to the new medium as best
they can, or they can return to first principles and apply them to new technologies in a manner not
necessarily contemplated by existing rules.39 The Commission has taken the former approach. Set
with an impossibly short deadline of the year 2000 to ‘create a coherent European legal
framework’40 for electronic commerce, it is perhaps unsurprising the Commission has gone this
direction. Even those involved in systematic restatements of principles admit the process is a major
transition which ‘will not be completed for quite some time. 41

The effective provision of the proposed directive is Article 3. This provides that each member state
shall apply its national laws to a ‘service provider’ established within their territory. A service
provider is defined as ‘any natural or legal person providing an information society service,” which is
‘any service normally provided for remuneration at a distance, by electronic means and at the
individual request of a recipient of services.’42 When is a service provider established within a
particular jurisdiction? According to Article 2, the question is not one of location of technology,
marketing, or even the provider’s domain address, but rather the provider’s base of economic
activity. Thus, if a company operates a site on a German server which offers to sell mobile
telephones to customers on the European mainland, but maintains its head office in Edinburgh, the
content of the German-based site will be regulated by the laws of Scotland. This means the company
may offer price discounts outlawed in Germany to potential German customers from a German based
website as Scots law allows such offers.

The draft directive gives some protections to both providers of electronic commerce43 and their
customers.44 Particularly important is Article 5, which provides that certain information must be
available to the user of any information service, including the name and address of the service
provider,45 a method of instant contact with the service provider such as their e-mail address, any
trade mark information, and if necessary details of any authorisation scheme covering the service
provider. This requirement is designed to allow the customer to identify and contact the service
provider, who can then provide all relevant details of the regulatory regimes governing the content of
the webpage and, in many cases, an indication of the effective law covering the content of the site.
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One notable absence from the list of required information is a statement as to where the service
provider is established. This seems to reflect an assumption that the country of establishment is less
important than the fact they are regulated by the terms of the directive, since the directive, and later
the jurisprudence of the Court of Justice, will harmonise the law governing electronic commerce in
member states. In essence, establishment merely creates a jurisdictional framework allowing users of
the Internet to enforce the provisions of the directive (and national and European laws) without
having to establish the jurisdiction of the court through the use of private international law.

While Articles 5 is designed to improve regulation by making it easier to raise enforcement
proceedings, other provisions are designed to ensure harmonisation across the member states.
Articles 9 and 11 address the formationof electronic contracts and Articles 12-15 offer protections to
intermediaries. In devising these provisions little effort was made to accommodate the unique
qualities of the Internet, by reconsidering the principles underlying rules applicable in other spheres
and assessing them without preconceptions gained from the ways that traditional marketplaces have
worked. The approach adopted assumes the persistence of the effects the physical borders of nation-
states have on regulatory schemes in the realm of cyberspace and attempts to harmonise the rules
applied within those physical borders. In other words, this approach creates artificial virtual borders
in cyberspace and then ensures free movement of goods and services across those borders by
harmonising the way in which each member state regulates transactions entered into over the
Internet. The irony of a body whose function is to remove borders and barriers where they find them
constructing artificial borders in the only truly international medium should not be lost.

The UNCITRAL Model Law on Electronic Commerce

The regulation of e-commerce is an issue which extends far beyond the bounds of the European
Union. The European Union finds itself in the happy position of dealing with issues with which it is
familiar: the breaking down of barriers to free movement between states. Other organisations are
also familiar with the cross-border problems raised by Internet communications. The United Nations,
for example, is used to dealing with issues of trade protectionism, brokering deals to ensure
continued international trade in the face of sometimes fierce pressures to close borders.46 Like the
European Union, the United Nations recognised that differing national provisions relating to
electronic commerce can cause partitioning of the market and barriers to entry.47

To meet this problem, UNCITRAL prepared a model law on electronic commerce which was
adopted by a UN general resolution on 16 December 1996. As a model law, rather than a directive to
member states, the UNCITRAL provisions vary greatly from their European cousin. Whereas the
draft EU directive sets out detailed rules regarding domicile of service providers and provides a
framework for regulation of e-commerce, the UNCITRAL document is a permissive document
rather than a regulatory one. The model law provides that for those countries which adopt its
provisions, electronic communications shall be given equivalent legal effect to paper-based
communications.48 The model law then goes on to create specific equality for electronic
communications in the requirements of writing, signatures, and formation of contract.49 Like the
proposed European Directive though, the model law does little more than take current rules and
apply them to electronic communications. We see phrases such as: ‘[w]here the law requires
information to be in writing, that requirement is met by a data message...”’50 and ‘[w]here the law
requires that certain documents, records or information be retained, that requirement is met by
retaining data messages...”.51 The model law, like the draft directive, merely permits electronic
communications to complement existing modes of worldwide commercial activity, rather than tap
the potential of electronic commerce by developing a new system of regulation that could respond
more flexibly to new and unanticipated practices that might emerge with technological advances.

Again, it is easy to be overly critical of the designers of this document, who in fact did an excellent
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job. It is just that the task they were charged with was an almost impossible one. At a time when
electronic commerce in the developed world was in its infancy they were asked to prepare a model
system which could be implemented not only in developed western nations, but which could be of
utility to all members of the United Nations including those for which electronic commerce still
reflects the use of the fax machine or the telex. It would have been unworkable, at an international
level, for UNCITRAL to develop a new code specifically developed to take advantage of the
potential offered by Internet communications.

Like their counterparts in the European Commission, UNCITRAL were required to produce an
effective framework in a short period of time. Faced with different levels of technology and widely
varying legal frameworks throughout the world, they took the only possible option open to them.
With wholesale redrafting of national legislation impractical, they made use of the ‘functional
equivalent approach’ to prepare a model law that could be easily incorporated into any legal system
whatever their jurisprudence and level of technology. This involved identification of role played by
the object they hoped to mirror (for instance, the role of written documentation in commercial
transactions), examination of how such a role may be fulfilled by the use of ‘equivalent
technology’(such as e-mail, fax, telex or computer networks), and substituting the equivalent where
appropriate. Thus, to use the example given by UNCITRAL, an electronic document can fulfil the
following requirements of a paper based document: to provide a legible document, to provide an
unaltered record, allow reproduction of the document, allow authentication by means of a signature,
and to provide a document for public record.52In all these cases the electronic document may be
functionally the equivalent of a paper document and therefore within the terms of the model law the
electronic document should ‘not be denied legal effect . . . solely on the grounds that it is in the form
of a data message’.53

Due to all these constraints, UNCITRAL were unable to develop a system of electronic commerce
based upon substantive principles. As the European Commission was to do two years later,
UNCITRAL were forced to attempt to apply existing rules to new technologies. Electronic
Communications, and in turn e-commerce itself, were designed as the functional equivalent of their
‘real world’ counterparts. Electronic transactions were simply the ‘functional equivalent’ of distance
trading.

The DTI White Paper

Many national governments are also reviewing their domestic legislation in light of developing e-
commerce. The UK government, for example, has recognised the potential value to the UK economy
of information services and has set out a framework for exploiting and regulating that market in the
1998 Competitiveness White Paper, ‘Our Competitive Future: Building the Knowledge Driven
Economy’.54 Chapter four of the paper sets out the governments proposed regulatory amendments
which, they hope, will lead to a more competitive UK in the virtual marketplace. The paper features
many radical proposals, including an Intellectual Property Rights Action Plan that would introduce a
worldwide system for electronic trading in IPRs; a proposal to modernise company law to ensure
‘we have confidence that the system will promote competitiveness in the next century’; and a major
reform of telecommunications regulations. The most important aspect of the white paper is, though,
the announcement of an Electronic Commerce Bill.55

The white paper sets out some of the policies behind the Bill. We are told the Bill is to ‘build trust in
electronic commerce’ by allaying fears that personal information sent over the Internet is open to
abuse, a goal to be achieved through a voluntary licensing scheme for those providing secure
message services.56 Another proposal provides for a code of conduct which will allow exponents of
‘best practice’57 to display a digital hallmark and will provide for an on-line redress procedure.
These voluntary schemes reflect the government’s stated aim that self-regulation is to be preferred to
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mandatory legislation. The white paper does, though, give clues as to the areas of e-commerce in
which the government will legislate. The government will attempt to remove obstacles to electronic
commerce, in particular those ‘aspects of existing law [which] discriminate against electronic
documents, and the legal validly of electronic signatures.’58 In practice, this proposal appears to do
little more than enact the provisions of the UNCITRAL model law. On the cross-border aspects of e-
commerce the white paper simply refers to the UK’s ‘leading’ role in European initiatives.

Although obviously not a full treatment of the UK’s regulatory blueprint for electronic commerce the
treatment in the white paper suggests a twofold approach: (1) enact the provisions of the
UNCITRAL model law and EU Directives and (2) provide for the industry a self-regulatory regime.
Mr. Blair says in his foreword that ‘[t]he government must promote competition, stimulating
enterprise, flexibility and innovation by opening markets.’59 The opportunity for the UK to play a
leading role in international e-commerce is at hand. The approach proposed, though, is largely
reactive, following the pattern laid out in the UNCITRAL model law. This approach may be
contrasted with the proactive and innovative proposals for electronic transfers of land in both the
Registers of Scotland and Her Majesty’s Land Register at the moment. Proactive reforms offer the
opportunity to open new markets, reactive regulations merely bolster traditional ones. Could the E-
commerce Bill be drafted with reference to proposed reforms in relation to the transfer of land?

Electronic Transfers of Land60

Computer technology is carrying every area of life into the ‘digital age’. As can clearly be seen with
current proposals to regulate electronic commerce, the law is struggling to keep pace with changes in
society. The electronic revolution has been one of the fastest and most complete changes to the way
we conduct our everyday lives. It is not just the provision of goods and services that has been
effected by this revolution. For the first time in over 100 years real property lawyers are being asked
to consider the methods of transfer of land. Not since the requirement of ‘taking sasine’ was
abolished in 1858 have Scots property lawyers had to consider the methods of transfer of heritable
property,61 until now.

Throughout the world, the issue of electronic transfer of land is being considered. In Canada, the
province of Ontario is leading the way in introducing a test system of automated registration. Ontario
has planned for such a system for quite some time. The Land Registration Reform Act of 1990
provided that land may be designated by regulation of the Lieutenant Governor as land which may
be registered in electronic format. The original timetable was for the introduction of electronic
registration in a trial county in Spring 1998, with the rest of the province gradually being added to
the system. The system put in place (the Teraview system) had some initial setbacks. The system
uses bespoke software, and despite early consultation with the Law Society of Ontario the producers
of the system62 found that it did not meet the demands of conveyancers. This setback put the
timetable back by about one year, but the system is now being put through field trials and potentially
full automation of the Ontario land transfer system will be in place by early in the new
millennium.63

If the Ontario experiment proves successful it will be at the vanguard of changes around the world.
Within Canada itself the Province of New Brunswick is considering electronic presentment of land
transfer documents, while in the antipodes several Australian territories as well as New Zealand are
considering or have implemented systems. In Australia, Tasmania has made provision for the
electronic presentment of priority notices, caveats, and plans, and proposals are in hand for the
electronic registration of title. Western Australia has put in place the foundations for electronic
transfer of land through its ‘Electronic Advice of Sale’ system, a system which allows for a single
search of all the relevant charges registers on a transfer of land, and Queensland already provides for
electronic lodgement of scanned documents. Although the Queensland system is quick and easy to
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put in place and although it requires minimal legislative provisions it should not be seen as true
automated registration of title. It is rather a system which alleviates the burden of the postal service
and speeds presentment. Electronic presentment of scanned documents though is simply new wine in
old bottles, the use of technology to do a current task. True automated registration is more akin to the
Ontario system: the use of new technology in an inventive and proactive way to deal with
administrative tasks. This is the approach proposed in Scotland, and it is this which we now
examine.

The Scottish Proposals

While the framework for electronic registration has been in place for a considerable time in Ontario,
in the UK enabling legislation is required before electronic transfers can take place.64 The most
well-considered proposals relating the electronic transfer of land come from Scotland, where a
research report carried out by Ian Burdon, a legal adviser with the Registers of Scotland Executive
Agency (RoS), has recently been published. This report is entitled ‘Automated Registration of Title
to Land,” a somewhat modest title given the eventual aim of the RoS. The RoS proposes to introduce
into Scotland a completely automated system for the transfer of land. The proposals could see the
entire transaction from initial offer to final registration carried out electronically. This would be a
great advance on the current paper system. Moreover, unlike most proposals concerning electronic
commerce, the RoS proposals are truly proactive. They do not apply current rules to new technology;
they apply new technology to first principles.

The first stage of the new Scottish system (which does not require enabling legislation) is due to
come online in April 1999. This is the introduction of an online database of all registers documents
from the 1870s to the present day, which will be publicly accessible via userid and password.65 This
will allow all normal searches required for a property transaction to be carried out remotely by
solicitors with the option of printing results with a RoS watermark from a local printer. This new
system, called Registers Online, makes use of browser technology. This means any office, or for that
matter home, with an Internet connection can make use of the service once they have registered;
there is no requirement for additional software or training. Costs will be kept to a minimum as users
will only have to pay the standard search cost for access to the register.66 The entire system is
protected by firewalls at key stages and will allow access to all RoS registers—the Land Register,
the Sasine Register and the Register of Inhibitions and Adjudications. The RoS hope this is just the
start of the process. Proposals put forward by Burdon would see this system expanded to allow a
fully automated system of land transfer.

The experience of Canada suggests that there are two primary options for automating land transfers.
One option is the Quennsland system, which uses imaging technologies such as scanners and optical
character recognition software to electronically replicate a written or printed document, allowing this
document to be electronically lodged. Although being the easiest system to implement, it adds little
of value to the current transfer system. This option was dismissed by Burdon: ‘[i]t is cleaner and
simpler and considerably more efficient to remove the paper altogether and provide an electronic
document to be transmitted.”’67 Burdon, and the RoS, prefer the second option, the creation of a sui
generis electronic document to be used for the transfer of land. This is Ontario’s approach, and while
it requires a greater initial investment it has, as Burdon points out, several advantages. Of particular
importance, it eliminates disputes over whether a document is the ‘original,” as there is only one
‘document’ in a digitised system, and it meets the problem of authentication, which may be achieved
using tried and tested data encryption and digital signature techniques.68 The introduction of a sui
generis system is, by definition, different from what went before, and this is certainly true of the RoS
proposals. The current Scottish system of conveyancing is a paper driven system with authentication,
and indications of consent being drawn from the attachment of signatures to paper documents.
Indeed, the Sasine register itself is not a register of land, but merely a depository of documents
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which reflect ownership or other rights in land.

The proposal to move to a new, paperless system is bold, and for this the RoS should be applauded.
There are, though, many practical problems which will have to be addressed before such a system
may be introduced. The first, and most obvious, is how you obtain verification of consent and
identification of the parties without a physical signature. There are several various options. One may
be the use of individual smart cards which could be read by a computer terminal adding an electronic
signature at the end of the document. The use of individual smart cards in the near future is unlikely,
though, as civil libertarians fear they may be used to track people’s movements and transactions
without their knowledge or consent. Another option is the use of ‘Penop’ software which allows for
a digital rendition of a physical signature to be added to a document. This falls into the trap of
merely replicating the rules of the physical in the digital. If you are to have a sui generis document,
why compromise its effectiveness by having it replicate existing (and not entirely satisfactory)
practices in the physical world? The solution suggested by Burdon is to make use of traditional
digital signatures. These are better suited to digital documents and probably provide a higher degree
of security than traditional physical signatures. The problem with using digital signatures is that they
make use of public key encryption systems. Each digital signatory requires possession of a private
key to allow encryption of the signature block. Obviously not all buyers or sellers of property will
have such a key; indeed, a high percentage may not even possess a keyboard, much less a private key
to a dual key system.

How then can the system be made to work? It is at this point that Burdon and his employers at the
Registers show true lateral thinking. Instead of thinking within the traditional box of real world rules,
as appears to be happening in the field of e-commerce, they return to the principles of the transaction
in question, the passing of title, and seek a different path to the same end result. Burdon at this point
identifies a hidden check in the system, something he calls the ‘notarial effect.’69 He argues that the
system contains an in-built check against frauds by requiring lawyers (or certified conveyancers) to
prepare conveyancing deeds on behalf of their clients. He suggests this check is effective as the state
is entitled to assume lawyers are trustworthy and will not promote their client’s interests at the
expense of deceit of fraud. The argument that this in and of itself is an effective check against fraud
is not particularly strong. Individuals are entitled to carry out their own conveyancing, and with the
exception of money laundering regulations, solicitors are not expected to enquire into a client’s
background. That aside though, the solicitor plays a vital role in the land transfer process and Burdon
uses this to suggest notarial transfers of land where the documents involved would be digitally
signed by the parties’ solicitors on their behalf and then presented for registration.70 A system of
notarial execution, although common in Europe, is alien to the modern UK legal system. The
proposals of the RoS, though, are not constrained by the historical development of land law. They
look to the future rather than the past, taking a proactive approach that takes full advantage of new
technologies, ultimately proposing a system that provides for true ‘automation, not manumation’.71
In the words of Ian Burdon, ‘the paper document was an extremely valuable tool for the transfer of
land, but it has had its day. It is now time to move on.’72

Conclusion: Can Commercial Lawyers Learn from the Experience of Property Lawyers?

Professor George L. Gretton has observed that ‘[s]pecific rules are ordinary keys; principles are
master keys; the theoretical is therefore often the most practical.” These are words that the RoS
seemingly have taken to heart. In devising a proposal for automating land transfers, they have not
simply tried to replicate rules that have long governed conveyancing in Scotland, but rather looked
beneath the rules in order to identify the fundamental principles that underlie them, and looked
afresh at how those principles could be best served in the entirely different realm of cyberspace. This
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approach contrasts with that of the various organisations attempting to reform electronic commerce,
who have largely engaged in a process of picking out the best rules without engaging in a deeper
consideration of principle that might render sui generis rules that would take fuller advantage of the
potential of computer-based communications systems.

This turn of events seems to contradict traditional stereotypes, which paint commercial lawyers as
dynamic, forward thinking and flexible and property lawyers as conservative, traditional, non-
adaptive and even dusty.73 Have commercial lawyers—the members of the legal profession usually
thought to adapt most quickly to change and the quickest to exploit an opportunity—been left at the
starting gate by their dusty conveyancing counterparts? The answer must surely be no. For a start no-
one could accuse commercial lawyers of being left at the starting gate given the number of
conferences, summits and proposed regulations undertaken thus far. Further, the current economic
value of electronic commerce illustrates how the technology is being exploited by industry, and their
advisers. Due to their haste to have a functioning system in place as soon as possible, however, have
commercial lawyers fallen into the same trap as the Queensland Executive in choosing the simplest
system rather than the one best suited to the technology? While this is possible, we suggest there is a
more fundamental barrier to applying the same sort of far-reaching vision demonstrated by the RoS
to e-commerce regulation. This barrier is the complexities of the IPL problems discussed in Part II of
this paper.

The one complicating factor of which commercial lawyers must take account yet does not seriously
affect their property law counterparts are choice-of-law issues. The problem with moveable property
is well, it is moveable. Its very portability creates problems. Who has jurisdiction over disputes?
Whose law applies? Every effort to provide form to the regulation of e-commerce is hamstrung by
the requirement of international co-operation. As so much electronic commerce is cross-border,
innovations at the national level are of limited effect. Real property, on the other hand, is
immoveable, and is regulated by its lex situs, the law of its location. Individual nations may freely
legislate for their own real property without concerning their neighbours or anyone else. Perversely
the very intransigence of real property is its greatest flexibility. Without the need to obtain
international co-operation property lawyers have been able to achieve greater momentum in their
movement to reform traditional laws. The conclusion would appear to be that if the international
community could achieve such a degree of momentum in the field of moveable property and
services, they may then learn something from the achievements of property lawyers, but without co-
operation the development of e-commerce regulation will probably continue to mirror traditional
rules rather than a development of principles.
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