BILETA Response to the HEFCE paper: 
"Intellectual property rights in e-learning programmes: 
Report of the Working Group, February 2003, Good practice Guidance for senior managers" 

1. The British and Irish Law, Education and Technology Association (BILETA) has had an active role in the encouragement and use of e-Learning tools in law since its inception in 1986. 
2. BILETA has been actively involved in the direct production of e-Learning tools (for example, IOLIS) and also in the development of ideas and writing on this topic (for example, through its annual conference). 
3. BILETA is thus generally positive about the notion of e-Learning and wishes to see it succeed, because we believe that the combination of high quality teaching and well considered technology will significantly improve the learning environment for all students of UK universities, whether face-to-face, part-time or distance learning students.
4. BILETA has also had an active role in research and support of teaching in Intellectual Property Rights, particularly those relating to the new technologies. We generally see IPRs as being - for the University - a potentially useful tool, but also one which can substantially alter:
a. the relationship between the University and the public good
b. the relationship between Universities
c. the relationship between academic staff and University as employer
It is because of potentially negative aspects of these changing relationships that we severely doubt the usefulness or benefits which would accrue from the essentially managerial approach to IPRs and e-Learning present in this paper. 
5. In terms of the purposes of the IPR paper, we do not see any real distinction between e-Learning and traditional learning - e-Learning is simply the using of technology to improve learning. We consider that the document is ill-judged in attempting to view IPRs in one particular section of the learning experience. In fact, the document begins with discussion of the e-University but then quickly resolves to discussion of the traditional university. It appears to us that most e-Learning will actually be carried out in a more traditional framework - using academic staff who also teach face to face - than this document suggests. 
6. The document ignores the debate over whether University protection of intellectual property is in the best interests of the public good. There is substantial evidence that the overheads involved in producing (where the right is registered as with patents) and policing IPRs are extremely high, but the document simply presumes that these rights should be actively protected to protect the public investment. This is an argument which is perhaps most appropriate for the commercial sector - "the community is best served by profitable companies" - but we do not see the University in the UK as being comparable to a commercial enterprise. We would wish evidence to be reviewed by HEFCE that the positive aspects of IPRs outweigh the negative aspects.
7. For example, one important element of IPRs is that they are tools which highlight ownership and competition between economic agents. The university sector in the UK has traditionally been one where co-operation has been evident - particularly in the development of distance learning and e-Learning tools - and it may be the case that concentration upon IPRs will simply undermine development and cross-pollination of ideas rather than help develop these.
8. We have significant worries that the document produced has been produced in an environment which undermines the value of teaching and creative presentation of knowledge and the particular input from the academic. Our experience in the production of e-Learning law materials is that to produce materials of sufficiently high quality and interest, it is important to protect the value of the academic who produces those materials. Simply treating the academic as a 'wage slave' whose rights over that work product are limited will not encourage academics to become involved in production. We can give a simple example of the sense of control that academics wish over their intellectual product: a much requested facility in IOLIS would be one where sections of the materials could be replaced to more accommodate differences in approach to the subject - basically lecturers wish to be able to amend the e-Learning author's work. We have found that this is a very problematical request and authors are unwilling to have their names associated with materials which might not be of a standard or approach which they condone. The document does not really show how these often well-established academics could be encouraged to participate (beyond offering the opportunity to remove their name from the work product). 
Note that IOLIS produces materials in the core areas of law - where some have suggested that there should be few disputes over the standard or content of materials produced.
Younger academics may be prepared to participate in this way in the early stages of their career - as noted in the JISC Study 2000 - but we suggest that this attitude may not last as they learn to value their reputation more. 
9. It is for reasons of this sort that the tradition of academic output being treated in a sui generis manner has arisen. This document does not offer any solid reasons for replacement of this approach - it simply presumes that there is something special about e-Learning as against traditional learning, but does not really tell us what that is, nor why it requires such a revolutionary change in attitudes to academic rights in intellectual outputs. Such a significant change requires significant evidence of a problem and that the change will engender solution of that problem. 
10. Overall, we see this document as being based on ill-researched approaches, ill-conceived perspectives on the use of IPRs in the University sector, and not in the best interests of development of e-Learning. We feel it is counter-productive to the future of high quality e-Learning, a goal which we believe is extremely important in helping to develop the knowledge economy.
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